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Chapter 1. Building Blocks for the Business 

… 

2. Identifying the right business to utilize exclusivity.  

The key to success in creating distinctiveness is the ability to differentiate the 
entrepreneur‘s products or services from all other products or services which 
might serve as competition – as substitutes for the entrepreneur‘s goods or 

services. Some businesses without distinctive products or services become little more than self-financed, independent 
contractor agreements. Janitorial service companies, vending machine routes, gift shops, and corner groceries are 
typical start-up business opportunities, particularly within immigrant communities. Unfortunately, these businesses 
provide little opportunity for exclusivity and, therefore, little opportunity to create significant wealth. 

The types of companies that are built on exclusivity include manufacturers of patented products, processing 
plants that use carefully protected trade secrets, publishers of books, film and music, franchises, retail shops which sell 
exclusive product lines, and well managed restaurants. These companies are successful when their business model 
centers on a unique idea.  

Even a common idea can be imbued with some exclusivity as the identity for the business grows. McDonald‘s and 
Burger King stand out from other hamburger or fast food restaurants because of the investment and growth in the 
trademarks. Molly Maid successfully franchised the simple home cleaning business by creating brand identity and 
loyalty. 

By identifying which attributes of the business give the greatest opportunity for exclusivity, the entrepreneur can 
develop the business successfully. This key aspect to understanding business growth is more important than any other 
aspect of the enterprise – except start-up funds. 

B. Starting with a Dream.  

Regardless of the type of enterprise, the starting point for any entrepreneur is a distinctive dream for the business. 
To be successful, the entrepreneur must create every aspect of the business in a manner that maximizes this business 
distinctiveness. The second essential element is that the distinctiveness must be relevant to the customer.  

1. The importance of relevance.  

Being distinctive is the first step towards creating a successful start-up business, but it is insufficient without 
more. The second, critical step is to make the business relevant (or better yet, essential) to the customers. A relevant 
or essential product or service is something that the customer cannot do without. For example, automobile 
manufacturers cannot sell cars without tires. The tire is essential to the completion of every car. Some manufacturer 
must make a business selling the tires. But if the tires manufactured by different companies are not distinctive, then 
the auto companies buying tires can bring pressure on them to lower the tire price. In contrast, if a particular tire is 
distinctive, then the price charged for that tire may be higher because the other tires are imperfect substitutes in the 
minds of the consumers. 

                                                 
1 Copyright 2007 Jon M. Garon. Carolina Academic Press (ISBN:978-1-59460-391-4) Excerpt used with permission. Prepared for 
the Kentucky Small Business Development Center at Northern Kentucky University and Salmon P. Chase College of Law, 
Northern Kentucky University. 
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Relevance is not a legal concept. Relevance comes from knowing more about a customer‘s needs than the 
customer knows. In manufacturing, it means identifying what products are needed or hot. In retail, it means 
anticipating which products will sell. 

Relevance comes from good industry research. Popular notions of markets are not necessarily accurate. For 
example, the New York Times bestseller list does not include the better commercial sellers such as the New Testament or 
the Complete Works of Shakespeare. These books outsell most books on the bestseller lists, but are not listed each week 
because it would make the list less interesting. Similarly, favorite children‘s toys like crayons, modeling clay, cards and 
books are seldom mentioned in the Christmas lists of top-selling toys. Good research must get beyond the ―what‘s 
hot‖ lists to measure the real information of market trends. 

2. The importance of research. 

Relevance also comes from identifying what customers do not yet have. The tin can was invented a full six 
months before the first can opener. Before that, cans were opened with a hammer and chisel. The need for a tool to 
open the can was obvious, although the precise nature of the necessary tool took some time to develop.  

Many start-up businesses develop out of the need to solve a particular problem in industry. The entrepreneur is 
really creating the start-up business because his current employer cannot or will not make the changes necessary to 
improve the process or solve the problem. The employer is too busy producing cans to spend time or money on the 
can opener. … 

3. Adding relevance to distinctiveness. 

Distinctiveness can be assessed through research into the competitive market for similar products. Relevance can 
be assessed by studying the consumer‘s need. To be successful, a new business product or service must have both.  

A company which provides a relevant product or service invariably struggles to maintain its profit margins against 
similar companies providing equivalent products or services. A company that provides a distinctive product or service 
risks being irrelevant if the public is uninterested. Success lies in combining relevance with distinctiveness. When a 
relevant product is also distinctive, the sky is the limit. A few examples may help make the point clearer.  

The soft drink industry is a multi-billion dollar business. The consumers of soft drinks, therefore, have made 
them highly relevant. Coca-Cola‘s formula is distinct in flavor from its competitors and more pleasing to more 
consumers so it dominates the industry. The drink is also distinctive because of the Coke name. Since Coke is so 
closely associated with the taste of this particular soft drink, even an identical product would be unable to compete. 
Coca-Cola‘s relevance comes from American consumers preferring its taste, while its distinctiveness comes from both 
the brand name and unique formula. Pepsi has no incentive to copy Coke‘s formula because that would only drive 
down the profits for both companies. Instead, it strives to attach its brand name to a different soft drink taste that will 
be equally distinctive and more relevant. If more people preferred the taste of Pepsi to Coke, Pepsi should eventually 
dominate the market. In reality, the strength of the brand name may be more important than the taste because many 
factors other than taste go into a purchase decision by a consumer or a vendor choosing to carry Coke or Pepsi. As a 
result, many of the customers would remain loyal to Coke notwithstanding the public‘s preference for the Pepsi taste. 
This is why Coke retained its market despite the embarrassment of the ill-fated New Coke product launch. Coke 
retained the brand name even as it lost the relevant distinctive taste. … 

One subtle form of relevance is the role trademarks play in identifying the lifestyle of the consumer. Relevance 
derives from the brand‘s ability to reinforce the goals or self-image of the consumer rather than from the product 
itself. For example, an entire new product line of men‘s body spray such as Axe Body Spray and Tag Body Spray for 
Men have become quite popular because of advertising that shows the users of these products being instantly attacked 
by women. There is nothing subtle about the lifestyle being sold, but the consumers respond. 

Happy Meals, play spaces, and McDonaldland characters tied McDonald‘s to a family experience that is not 
consistent with a college student‘s self-image. McDonald‘s ―I‘m lovin‘ it‖ campaign attempts to transition the 
company from its Happy Meal family market to a younger, urban, or hip crowd so that it can remain relevant to both 
market segments.  

Levi‘s has had a similar problem. Levi‘s is a highly regarded brand name for quality jeans. Until recently the name 
conjured up assumptions that these jeans are Made-in-America (which is no longer the case) and rugged rural ware. 
Levi‘s competitors were focused on the more popular, trendy markets where the bulk of the jean purchasing decisions 
were made. Levi‘s failed to generate a successful new identity for the suburban consumer which was the target 
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audience for jean sales. As a result, Levi‘s highly recognized trademark did not relate to the core jean-purchasing 
market and Levi‘s lost market share. 

For products that are not otherwise distinctive, the relevance of the trademark comes from associating the brand 
with the desired lifestyle of the consumer. Companies can earn themselves market share by making their identity or 
lifestyle highly relevant to the consumers, but this is a very expensive undertaking. Distinctive products reduce the 
reliance on lifestyle, shifting the focus onto the product itself. 

Perhaps the best recent example of the intersection of lifestyle and distinctiveness has come from Apple 
Computer. The iPod is highly distinctive, with proprietary music formats and features that tie directly to Apple‘s Mac 
computer format. Apple has invested substantially in an industrial design form and marketing campaign to distinguish 
itself from the Microsoft/Intel PC format, a longstanding campaign that emphasizes the nontraditional and somewhat 
hip consumer base of Apple as opposed to the corporate consumers of the PC. Despite this market differentiation, 
Apple controls only a small portion of the home computer market, so it must remain compatible with PCs. 

The iPod is culturally relevant. Apple‘s iTunes music service is the most distinctive music distribution system 
because of the music license provided to consumers. It negotiated terms that were more to the liking of college-age 
students, who comprise the bulk of the consumers, than most of the other music services. Business terms provide a 
nontraditional, but highly effective source for distinctiveness, but a form of distinctiveness that is often temporary. By 
understanding the usage needs of its consumers, Apple stepped far ahead of its competition. 

Once the entrepreneur identifies the product or service relevant to the customers, he must then strive to make it 
distinctive – to build that better mousetrap that will cause the world to beat a path to the business‘s door. The 
ultimate measure of distinctiveness is exclusivity. Exclusive ideas are at the heart of all new industries, start-up 
successes, and the brass ring every entrepreneur seeks. 

C. Ideas or Risk – the Entrepreneur’s Patentable Spirit. 

1. Innovation starts on the outside. 

The entrepreneur‘s task in making products and services relevant, distinctive, and exclusive is a process of 
fundamental change from the status quo. At the heart of entrepreneurship is the goal of being a change agent within 
one‘s field of expertise. In Peter Drucker‘s classic text, Innovation and Entrepreneurship, he quotes economists as saying 

―the entrepreneur upsets and disorganizes … his task is creative destruction.‖2 Over the years, established businesses 
have seen start-up competitors move from marginalized pests to dominant forces.  

The railroads were powerless to stop the automakers, which could not stop the airlines. Motion picture studios 
acted too late to influence television. Radio companies participated in the development of television, but the radio 
stations themselves were marginalized. Today, Google, Yahoo and Apple are poised to overtake GE and AOL/Time 
Warner as media companies, and these new Internet media empires may have already sown the seeds to overtake 
Microsoft and Oracle as software companies. Tomorrow … is utterly unknown. What can be predicted is that 
entrenched companies are less able to move than the entrepreneurs who embrace change. This is not because of their 
unwillingness to accept risk.  

Many industrial giants are good at managing and participating in risk. Instead, the industry leaders struggle 
because one cannot be distinctive from oneself. Entrepreneurship does not come from being on the outside, but 
being on the inside of an industry limits the transformations and disruptions one can cause. 

2. Risk-taking is not a measure of success. 

Some business books focus on the entrepreneur rather than on the business, concentrating on personality factors 
rather than structural business factors. While a person‘s willingness to accept risk might lead him to form a business 
more willingly than someone who is risk-averse, there is little practical guidance in this insight. Most start-ups fail. 
Many fail for lack of funding, others fail for lack of management, while still others fail for lack of business 
understanding. A good many start-up businesses close simply because the entrepreneur moves on to something else. 

One‘s willingness to fail or to move on is unrelated to one‘s ability to succeed. An entrepreneur cannot succeed if 
he never engages in the enterprise, but that willingness is unrelated to the tools, funding, or market forces. 

                                                 
2 PETER DRUCKER, INNOVATION AND ENTREPRENEURSHIP 26 (1993) (quoting Joseph Schumpeter and J.B. Say) (internal 
quotations omitted). 



4 

In art and sports, the mantra for success remains ―practice, practice, practice.‖ In business it can be restated as 
―watch the fundamentals.‖ The fundamentals include researching customer needs, understanding the prices at which 
the customer is willing to pay for the product, carefully studying the competition, and managing finances to always 
have sufficient cash to meet the needs of the growing business. Without these fundamentals, no entrepreneur can 
survive.  

3. The patent approach for identifying consumer demand. 

Rather than risk-taking, the successful entrepreneur needs to understand the business fundamentals and have a 

keen perception of the consumer‘s needs. ―Entrepreneurs innovate.‖3 To borrow from the patent concepts discussed 
below, a new business must have the same three attributes as those needed for a patentable invention – the start-up 
business must be new, useful, and nonobvious to the competition. The successful entrepreneur can both identify and 
satisfy the new, useful and nonobvious needs of the consumer. 

 The newer or fresher the business, the less competition and the more opportunity for capturing the 
market.  

 The more useful, the more relevant and higher the demand. 

 The less obvious, the greater the opportunity for capturing those exclusive attributes of the business 
– creating the ability to Own It. 

By applying a new, useful, and nonobvious approach to satisfying consumer needs, the entrepreneur will increase 
his chance for success. Focusing on these attributes will transform even mundane enterprises into valuable ones. 
Newness/freshness can lead to innovation in restaurant menus, packaging, pricing, or service combinations.  

Innovations must be tested against customer interest and demand. Just as a patent will not be issued for an 
innovation that serves no purpose, a new product will generate no demand if it serves no purpose or satisfies no 
customer need. The product‘s innovation must excite some population of intended consumers.  

The innovation, however, must do more than merely excite the consumers. The nonobvious nature of the 
product creates the separation between this product and the other products in the field. To have staying power, the 
product must be more than the next logical progression of a previous product. The competition does not stand still. 
Merely anticipating the next step in the product‘s development will be insufficient to compete with the established 
companies. Product development cycles allow established companies to exploit existing products, distribution 
channels, and relationships to keep start-up competitors from entering into the market.  

If the entrepreneur‘s entry product is nothing more than the existing product‘s next logical step that ―everyone‖ 
in that industry expected, then consumers are not going to leave established relationships to try the new competitor. 
Instead, the improvement must be at least two steps ahead, nonobvious to the competition, and not anticipated from 
what has come before in the field. The consumer has to be sufficiently impressed to take the risk of buying from an 
untested source. 

If the proposed product is truly new, useful, and nonobvious, then the entrepreneur has the potential to compete 
in the marketplace. The innovation must be useful to the intended customers. Generally this means that there will be a 
positive reaction in the industry trade press, at trade shows, and in other venues which influence decision making. A 
positive industry response to the new product indicates that consumers will be interested. In other words, the product 
will be relevant.  

Once the competitors see the success of this new relevant product, they will change their products to provide the 
same relevance to customers. To keep the lead, the entrepreneur must own some aspect of the new product so that it 
cannot be exactly duplicated. The harder to duplicate, the greater the opportunity for the entrepreneur to build his 
company and enter the market. This is the value of exclusivity. 

Chapter 2. Introduction to Exclusivity 

A.  Why Exclusivity Matters.  

The Own It method improves the chances for business success because it focuses on the quality of ideas rather 
than the personality of the businessperson. The exclusive ownership of an idea allows the company to keep prices and 

                                                 
3 Id. at 30. 
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profit margins up against the competition. If the idea is not exclusive, other companies will quickly enter the market to 
provide the same product or service. Because exclusivity protects business profits, the exclusive idea is the most 
valuable item in business.  

1. The importance of avoiding becoming a commodity.  

Most of the branding literature focuses on how companies such as Procter & Gamble, Heinz, PepsiCo and other 
large manufacturers find methods to create consumer interest in their products. Most of these products are 
commodities, protected by nothing more than brand names or trademarks. All bleach is identical, so the commercial 
value of Clorox is in the name. Trademarks and brand management provide ways to increase consumer interest in 
purchasing a particular brand, but this is a tenuous advantage over competitors. In fact, many successful product 
brands are owned by retailers. Target, Wal-Mart, or J.C. Penney‘s can control the premium price differential caused by 
brand recognition in their own stores (as well as product placement on the store shelves). 

Many products have become commodities, everything from bleach to groceries to computer chips. Commodities 
are products that any manufacturer can create with roughly the same attributes. Most types of produce are 
commodities; corn is corn no matter who grows it. Idaho has invested heavily to create the perception that potatoes 
might vary by state, but they certainly do not vary by farm. Wine grapes, on the other hand, are quite unique. Each 
vineyard‘s grapes have a unique flavor and are distributed separately from other vineyards. Because they are distinct, 
premium wine grapes generate a far greater profit or premium than other types of produce grown, cultivated and 
marketed in the more traditional manner. 

The manufacturers of commodity products can certainly succeed in business. They face the difficulty, however, 
that they compete on price, quality, and delivery speed. The customers invariably demand the products be cheaper, 
better, and delivered faster. The competition erodes profit margins, and even a small business interruption can mean 
disaster for these companies operating on their extremely thin profit margins. As the supplier of a commodity, 
customer loyalty is not tied to the need for the particular product and there are always competitors who can deliver 
nearly identical goods and service. To improve profit margins, increase customer loyalty, and build long term success, 
companies need to move beyond the commodity business by building uniqueness in their products or services.  

2. The ability to control price. 

The first benefit of being a proprietary product is the ability to set one‘s own product price. Many people believe 
that pharmaceutical companies abuse this power, but their market situation provides the textbook example of how 
exclusivity allows a company to set its own price. When a drug is protected by a patent, the users of that drug are 
forced to either purchase that particular drug or to buy some alternative that is roughly equivalent. If no substitute 
drug provides the same medical relief, then the pharmaceutical company can maximize its profit by setting the price of 
the drug as high or low as it wants. Because the alternative to the drug purchase may be a life or death decision, the 
pharmaceutical company has tremendous power over its consumers. 

While the price cannot be less than the cost of manufacturing each pill, the price also needs to capture the cost of 
developing the drug and the costs of developing unrelated failed drugs. The price cannot be set above the price 
consumers (individuals and insurance companies) are willing to pay. The manufacturing costs set the lower limit; the 
market sets the upper limit; and the balance between the size of the market and the price per unit determines the 
ultimate price. In contrast, the moment a drug loses its patent protection (sometimes called ―becoming generic‖), it 
can be manufactured by competitors, and competition will quickly drop the price much closer to the cost of 
manufacturing each pill. Almost all of the development costs and premium profits can only be captured during the 
period when the drug is protected by patents. 

The drug pricing debate serves to illustrate how exclusivity – in this case patent protection – gives such dramatic 
power to the manufacturer. Other forms of exclusivity provide similar results. Beach property has exclusive views 
and, as a result, the owners of that land can command a premium price for the property.  

Savvy entrepreneurs should recognize that moral or ethical decisions must also be addressed, both because it is 
the right thing to do and because it provides another form of differentiation from too many established, publicly 
traded companies. Nonetheless, the focus of the chapter is not on policies of moderating drug pricing. While the 
fiduciary duties that should accompany the patent holder‘s monopoly over life-giving treatment should be kept in 
mind by start-up entrepreneurs as they set out their own business strategies, the use of such philosophical decisions 
may best be considered in the context of social relevance.  
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Unlike many life-saving drugs, most products have substitutes. Commodities have perfect substitutes while 
exclusive products have imperfect substitutes. If a homeowner cannot afford beachfront property on the Pacific 
Ocean, she can purchase lakefront property in Minnesota instead. Lakefront property is not as exclusive as its 
oceanfront counterpart because there is more lake frontage in the U.S. than ocean frontage. Lakefront property is an 
imperfect substitute for beachfront property and somewhat more available. Greater availability translates into a lower 
price.  

Entertainment pricing has a similar pricing structure. At some level, all entertainment experiences can serve as 
substitutes for each other. Audiences will generally substitute one film for another film rather than paying a premium 
for hard-to-get movie tickets. In contrast, live music concerts are much less fungible or interchangeable, so the price 
of a concert ticket can be much higher. Concerts are less fungible than films because they are offered far less 
frequently. This is particularly true if the concert is a sell-out or farewell tour because the entertainment alternatives to 
purchasing tickets are not good substitutes. The lack of substitutes leads to higher prices.  

Beyond the ticket prices, the price of the memorabilia is also much higher when sold at exclusive events. The 
memorabilia sold at the concert is exclusive because of the band‘s name and brand, especially when the authorized 
tee-shirts, posters and other memorabilia are only available at concerts and not from retailers. Both because of the 
exclusivity tied to the band‘s name and brands and because of the exclusiveness of the outlets at which the concert 
merchandise is sold, the authorized tee-shirts, posters, and memorabilia sell at a very high premium.  

Imperfect substitutes limit the absolute control exclusive ownership can provide. The less perfect the substitute, 
the higher the product‘s price premium. The band merchandise available at the mall is less-directly tied to the event, 
so it is an imperfect substitute. However, for some customers those goods are sufficient substitutes because of the 
price difference. (This is also true of bootleg goods sold without authorization near the concert venue.) DVDs are an 
imperfect substitute for the movie theater experience and CDs (or MP3s) are imperfect substitutes for the concert 
experience, but because some customers will use them as substitutes, they serve to limit the fees charged for the 
concert and film tickets. 

Retailers have begun to learn that full retail price has been eroded by frequent sales. In the parlance of substitute 
products, this means that the public views the time-sensitive sales products as a reasonable alternative to buying the 
products when they are first in the stores. Some percentage of the public still wants to buy a product when it first hits 
the shelves, but more and more will wait, substituting the convenience of the product for the on-sale equivalent. For 
the retailer that hopes to break this cycle and not put its products on deep discount, the consumers tend to select 
products of other retailers as sufficient substitutes and shop elsewhere.  

3.  The power to own a marketplace.  

To keep the premium for their product high, manufacturers and retailers need to make their product more 
valuable to the consumers than the substitutes. Again, the less perfect the substitute, the higher the premium that the 
manufacturer and retailer can charge. To make substitutes less perfect, the manufacturer must incorporate as much 
exclusivity as possible.  

Most successful companies do not rely on one form of exclusivity alone. By combining different exclusivity 
strategies, a company can essentially dominate a particular marketplace. A patented product provides up to twenty 
years of absolute control, but once the patent expires, the product becomes a commodity. Trademarks last forever, 
but they do not stop competitors from making identical products under different names.  

Taken together, however, a manufacturer that owns a patent can use that patent to create consumer awareness of 
the product‘s trade name. With a twenty-year head start, the leading trade name for a particular product retains a great 
deal of clout in the marketplace. Similar leverage can be used to extend the power of one patented product to other 
products or brands. The Intel Inside campaign is an example of extending the patents on the Pentium computer chip 
into the brands of those manufacturers that buy Intel. The manufacturer‘s patent exclusivity has been extended 
through contract into the brand or trademark strategy of its customers. The Windows-based PC‘s that use Intel chips 
claim a market premium over their rivals. 

 

EXAMPLE – IBM 

IBM was a victim of not leveraging its patents and technical expertise. During the early history of the 
PC, IBM made the decision to be very efficient in purchasing the components for its IBM-XT machine from 



7 

the cheapest and most efficient manufacturer, rather than use its own patented technology to build the new 
computer standard. IBM saved time in getting their new personal computing product to the market, but 
without patent exclusivity. It did not have any parts that were exclusive to IBM, nor did it have any exclusive 
control over Microsoft’s DOS operating software. As a result, IBM was powerless to control the market, 
which was quickly overrun by clone computer manufacturers – all adhering to the technical specifications 
created, but not owned, by IBM. 

 

Combining various attributes of exclusivity can enable a company to dominate a particular market. While there 
will always be a substitute market to create competition, this is much less of a business threat than the threat posed by 
perfect substitutes in a commodity business.  

… 

C. Applied Exclusivity – Successful Start-Ups. 

1. Patents in practice: Bose Corporation. 

Bose Corporation speakers, world famous, high quality speakers, can best illustrate how patents can serve as the 
cornerstone of a business. The Bose Corporation was founded in 1964 by Dr. Amar G. Bose, who began his interest 

in speakers as a graduate student at the Massachusetts Institute of Technology.4 Bose eventually earned his Ph.D. and 
continued his study of psychoacoustics as applied to speaker design. By 1968, Dr. Bose introduced his 901 
Direct/Reflecting speaker and with the product carved an exclusive niche in the high end acoustic marketplace. 

While many companies produce speakers, including high quality speakers, the ability to patent the innovations in 
speaker technology has allowed Bose to stay ahead of its competitors. The Bose name has become the name of its 
brand, synonymous with innovative, high quality sound. 

2. Copyrights in practice: the Walt Disney Company. 

Copyrighted works represent the primary value of publishers, motion picture companies, record companies and 
education companies.  

Having tried to create an animated film company in Kansas City, Walt Disney‘s initial efforts resulted in 
bankruptcy. Walt and his brother Roy, his business manager, moved to Los Angeles and started again. Disney began 
by selling Disney Bros. Studios animated shorts to the company that became Universal Pictures. Disney created the 
popular character, Oswald the Rabbit. Disney was credited as author (receiving the ―by‖ credit); however, Universal 
Pictures was the copyright holder. 

Disney tried to renegotiate his contract with Charles Mintz, owner of the production company distributing 
Disney‘s work. Disney then learned that Mintz had hired away some of Disney‘s animators and that Disney had sold 
his ownership in the cartoons as part of the distribution agreement (to a company that eventually was owned by 
Universal Pictures). Frustrated by the loss of control over Oswald, Disney set out to create a new character over 
which he would have absolute control. The character of Mortimer Mouse was conceived, but Disney‘s wife suggested 
a name change, and Mickey Mouse was christened.  

On November 18, 1928, Mickey Mouse debuted on the silver screen in Steamboat Willie. Mickey Mouse‘s success 
in Steamboat Willie, which surpassed the success of other animated characters like Felix the Cat and Oswald the Rabbit, 
has often been ascribed to the innovation of synchronizing Mickey Mouse to sound. Mickey was the first talking 
screen star. 

By owning the copyright to Mickey Mouse, Disney was able to exploit the success of his creation into the 
expansion of a business. He continued to develop innovative animated films, including the first feature-length 
animated film, the first use of Technicolor, and the development of three dimensional film techniques. Disney used 
the copyright in Mickey Mouse to build an audience and leverage resources to erect an entertainment empire that now 
includes the Walt Disney Company, theme parks, ABC television, ESPN sports cable network and many other assets.  

In a final twist on the story, the Walt Disney Company recently reacquired the rights to Oswald the Rabbit from 

                                                 
4 See Bose, A History of Bose, 
http://www.bose.com/controller?event=VIEW_STATIC_PAGE_EVENT&url=/about/history/index.jsp.  
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NBC-Universal as part of a sports licensing package. Al Michaels, the Monday Night Football play-by-play announcer for 
the past two decades, had originally agreed to move with the show to ESPN for its 2006 reconfiguration. When John 
Madden, a longtime NBC color commentator moved back to NBC for Sunday night games, Michaels asked Disney to 
be released from his contract. Instead, a trade was made. Michaels was released to go to NBC in exchange for the 
return of copyrights and contract rights in Oswald to Disney. 

3. Trademarks in practice: Wrigley’s gum and Coke’s bottles. 

Trademarks are everywhere. Today, kindergarten teachers remind parents that five-year-old students can 
recognize McDonald‘s Golden Arches, Target‘s Bullseye and Fruit Loop‘s Toucan Sam as readily as they recognize 
the letters of the alphabet. 

Modern trademarks are not particularly modern. By 1893, William Wrigley, Jr. had moved into the chewing gum 
business and coined the names Juicy Fruit and Wrigley‘s Spearmint. Those names continue to distinguish Wrigley‘s 
business. 

Perhaps the most famous trademark comes from Coca-Cola. Not only is the name instantly recognized, so is the 
nickname, Coke, and the shape of the bottle. Although the bottle shape was federally registered as a trademark in 

1960, it has been in use as a trademark since 1915 to differentiate Coke from its many competitors in the stores.5  

For items such as soda pop and chewing gum, the flavor distinctions may be small. Trademarks allow consumers 
to make their choice quickly if they have a taste preference, and to choose their product based on popularity if they do 
not. Retailers choose to stock well known brands in their stores in order to create a consumer association between the 
retail store and high quality and well known products.  

4. Publicity in practice: Paul Newman’s Own. 

Acting legend, Paul Newman, was able to capitalize on his fame and his success as a home-brewer of salad 
dressings to create the brand, Newman‘s Own. The brand label features Newman‘s own likeness as 
the image for the artwork on the dressing bottles and other products.  

Newman created the company to generate income that he dedicates to nonprofit activities. 
Despite the charitable use of the net profits, the company is not a recognized charity because it 
makes its income in commercial rather than charitable enterprises. As a result, the company funds 
that are given to charities are first taxed like other corporate earnings. Nonetheless, the company 
claims to have donated in excess of $150 million dollars since the company‘s inception in 1982. 

The use of Paul Newman‘s own likeness gave the company‘s products instant recognition on store 
shelves and created an image that was clearly owned by the company‘s founder. The company was quickly able to 
acquire the all-important supermarket shelf space needed to allow the premium food company to grow.  

While some challenges might arise if the company were ever sold, using Newman‘s own name and likeness to 
launch his brand provided all the identity necessary for a successful launch. The famous name and face provided an 
instantly recognizable identity for a company and tied the social identity of the person to the goods sold. 

5. Trade secrets in practice: Coca-Cola. 

According to the Coca-Cola history on its website: 

Coca-Cola is the most popular and biggest-selling soft drink in history, as well as the best-
known product in the world. Created in Atlanta, Georgia by Dr. John S. Pemberton, Coca-
Cola was first offered as a fountain beverage by mixing Coca-Cola syrup with carbonated 
water. Coca-Cola was registered as a trademark in 1887 and by 1895 Coca-Cola was being 
sold in every state and territory in the United States. In 1899, the company began franchised 
bottling operations in the United States.6 

While this history indicates the longstanding history of trademarks and the use of brands in business, the history 
skips one important step: The taste of Coke. While many others were able to combine carbonated water with various 

                                                 
5 Mary Bellis, Points To Ponder - Trademarks Names : Fingerprints of Commerce, http://inventors.about.com/ 
library/inventors/blkidprimer6_12finger2.htm.  
6 The Coca-Cola Co., Brand Fact Sheets, http://www.virtualvender.coca-cola.com/ft/detail.jsp?brand_id=157.  
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syrups and formulae, the special recipe was a carefully guarded secret. The lesson behind the careful trade secret of the 
formula became startlingly clear to the company when it tried to introduce New Coke on April 23, 1985. The 
attempted reformulation of the 99-year-old Coke formula resulted in an overwhelming consumer backlash that 
ironically served to reinvigorate the brand and breathe tremendous life into the company‘s flagship product. 

Although the long-term results of the New Coke debacle benefited the company, the legacy reinforces the 
importance of the formula as Coke‘s most highly valued asset. Had a competitor been able to sell ―Classic Cola,‖ the 
precise formula abandoned by Coke, that company would likely have made a strong impact on the beverage market in 
the wake of New Coke. … 

Chapter 3. Integrating Intellectual Property to Maximize both Relevance and 
Exclusivity 

A. Identifying Exclusivity for the Own It Method Business Plan. 

The key to using the Own It method of developing a business plan is to identify the most critical aspect of the 
new business and use that exclusive attribute to build ownership. Inventions can create patent-based businesses, while 
trademarks are often the only exclusivity tool available to many service companies and manufacturers of commodities. 

The best fit is the approach that provides the greatest exclusivity for the operation of the existing business. Once 
the best fit is realized, the next step is to identify the opportunities to leverage that exclusivity into additional areas. As 
described in the four types of businesses below, all companies can create brands that are protected by trademarks, 
while only a select few can generate income with copyrighted works or have access to celebrity endorsements. By 
identifying the business‘s most important form of exclusivity, the entrepreneur can focus on the key assets of the new 
business while identifying opportunities for future growth. 

B. Fit and Balance – How to Select the Correct Exclusive Elements. 

For the entrepreneur, one of the most difficult steps in putting together a marketable business that will excite 
investors may be to understand how to select the right elements from patents, copyrights, trademarks, publicity rights 
and contracts. Although the specifics for each area of exclusivity are explained in greater detail in subsequent chapters, 
the following illustrations of how these pieces fit together will provide the entrepreneur with a template for selecting 
the best business model. 

The lessons described earlier suggest that a mature company employs all the techniques for exclusivity in concert. 
The text is copyrighted, the brand names trademarked, the inventions patented, the trade secrets carefully guarded and 
the celebrity spokespersons‘ identities selected to enhance product relevance and recognition. For start-up business, 
however, there must be some prioritization of assets. Unless the business owner is related to George Clooney or 
Shaquille O‘Neal, there may not be sufficient funds to involve a famous superstar. 

In reviewing the various types of businesses, the entrepreneur should look for the best fit. A successful company 
may eventually have patented products, copyrighted materials, strong trademarked brands, celebrity spokespersons 
and iron-clad contracts, but this exalted status only develops over time. During the initial stages, the entrepreneur 
must identify which attribute is most important to the growth of the company and invest the time and effort in 
protecting that element first. 

1. The invention-based enterprise. 

For an inventor, patent law is available to protect new, nonobvious and useful inventions. These can include 
entirely new products or undiscovered improvements. For example, if a new stuffed animal or doll had embedded 
voice recognition software which enabled the toy to recognize the voice of the child to whom it belonged and to 
respond to various family members with appropriate comments and gestures, it is likely that toy could receive a patent 
(or could have before I described it in this book – now it is no longer nonobvious). 

Such a mechanism could be embedded in a new line of toys or it could be added to existing products such as Care 
Bears and Cabbage Patch Dolls. The patent would allow the inventor to create new products, or to license that 
technology to others, for the twenty years of patent protection. The voice recognition interactive doll patent has 
exclusivity.  

Another step is to pair the invention with a trademark. ―Voice Recognition Interactive Doll‖ is not a very catchy 
phrase, and it is entirely descriptive of the invention. Instead, the products using the technology are known as ―I Hear 
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You‖ dolls. This name is suggestive of the voice recognition technology but not descriptive of it. As a result, any 
product with the patented mechanism has an ―I Hear You‖ tag and label. As the sophistication of the technology 
continues to improve, the ―I Hear You‖ tag develops a following. The ―I Hear You‖ technology may become so 
popular, inexpensive, or ubiquitous that soon it is added to laptop computers, cell phones and PDAs. Voice 
recognition for such items is not likely patentable because it has been available in some forms for several years. 
Nonetheless, a cell phone with the ―I Hear You‖ tag will have a market advantage over competitors because the 
public recognizes the trademark. 

Next, the invention should be paired with a copyrightable work. The inventor may choose not to license the 
invention for use with Care Bears or Cabbage Patch dolls so that he can build an entire industry based on his doll. If 
the inventor creates his own characters for the ―I Hear You‖ dolls, then those characters designs will be protected by 
copyright. With cute furry faces and oversized ears, ―Eddie the Listener‖ and his friends are protected by copyright. 
The popularity caused by the technology could result in many of these characters being purchased. From their humble 
origins as the fur and cloth housing for the voice recognition interactive doll, these characters grow to star in 
television series, films, books and video-games.  

In this manner, the invention leverages both the trademark and the copyrighted materials associated with the use 
of the invention. It may not all come to pass. The invention may prove too expensive to sell or the audience too 
uninterested to buy, but this is the methodology of leveraging exclusivity in an invention from trademark and 
copyrighted materials. 

2. The copyright-based work. 

Every company owns copyrighted material. Brochures, websites, employment handbooks and other documents 
are all protected by copyright. A copyright-based company, on the other hand, is one that generates its primary 
income from the sale of copyrighted works. If the company produces content that consumers will purchase 
independently of the other business activities, then it is in the copyright industry. 

Typically, a company centered on copyrighted works would begin with a book, picture, film, musical album or 
other copyrighted work. Publishers, record companies, some website companies, filmmakers and videogame 
producers will begin with their copyrighted works as their primary merchandise. 

For most of these companies, there is nothing to patent. The ideas in a book or film cannot be protected by the 
copyright, but the expression of those ideas is protected. Most authors do not also invent items at the same time. 

 

EXAMPLE – From Copyrights to Patents,  

George Lucas truly broke the mold 

Once in a great while arises a renaissance writer-inventor. For the modern motion picture, that man 
was George Lucas. Lucas wrote Star Wars, produced the film series, directed the first and last Star Wars 
films and built Industrial Light and Magic as part of his filmmaking enterprise to support Star Wars. 
Frustrated by his inability to create the special effects for the early Star Wars movies, he created a company 
that allowed him to invent the desired special effects. Lucas and Industrial Light and Magic went on to 
develop innovative computer technology, an award-winning sound system, and a service bureau providing 
the finest in the science and art of digital special effects for motion pictures. 

 

Although few patents develop from copyrighted works, there are plenty of opportunities for trademarks to 
develop. The company that publishes the book, and the record company that produces the album, both have the 
opportunity to develop a name for themselves in the type of work they distribute. Companies such as Motown 
became known for a particular ―sound‖ – a guarantee to audience members of the genre and quality of the music. 
Book publishers look for the same audience response. The genre and quality becomes the signature for the brand of 
the company, reflected in the company‘s trademarks. By staying focused on their style and continuing to improve the 
quality of their product, media companies can develop a following in the marketplace. 

Such focus has the added benefit of attracting new artists. Many authors, songwriters, and filmmakers would 
prefer to work with a company that understands the audience than with a larger company that will not provide the 
focus valued by those artists. This becomes an important bargaining advantage for the independent publishers, film 
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distributors and record distributors. 

Authors can develop a name for themselves as well. Most authors do not find tremendous success with their first 
book, nor do most bands top the charts with their first album. Instead, they develop a following over time. As their 
audience grows, the value of their name and likeness grows as well. For the most famous, they can eventually market 
their names independently from the books, films, or songs. Novelist Tom Clancy has developed a series of books that 
are written by other authors.  

Finally, the works themselves may generate strong brands and additional products. George Lucas‘ Star Wars has 
created far more revenue in toy and merchandise sales than even its record-breaking film receipts. Characters such as 
James Bond, Sherlock Holmes, Lassie and Elmo have each spun off entire cottage industries. 

In contrast to the products sold through association with literary characters, many characters have been specially 
created to help promote sales of a particular product. The Pillsbury Doughboy, Geoffrey, the Toys-―R‖-Us giraffe, the 
Cheerios Honey Bee, Ronald McDonald, the ―silly‖ rabbit selling Trix and the Lucky Charms‘ leprechaun are just a 
few of the ubiquitous marketing characters who inhabit consumer shelves. None of these characters add value to their 
products or change the product attributes, but each assists the sellers in retaining the attention of the public. 

The copyrighted works can be leveraged to generate additional copyrighted works, trademark protected brands, 
and bankable fame for the authors of those works. 

3. The trademark-based work and business branding. 

As a conceptual matter, a trademark should not be the basis of a new product. Trademarks reflect the source of 
goods or services, and therefore should never come first. Nonetheless, for products that would otherwise be 
commodities, the trademark is the brand and may become the product. 

The best trademark-based business is a business that is unique but not patentable. Examples are everywhere. 
Starbucks has transformed the experience of buying a cup of morning coffee despite the ability of any competitor to 
purchase premium beans. Krispy Kreme Doughnut‘s rise and fall was based on the company‘s high-calorie taste.  

For toy companies, Frisbee stands among the most successful of companies, having ―invented‖ a flying disc of 
plastic. Easy to create and replicate, this commodity toy manufacturer has created an international phenomenon. Its 
parent company was once Wham-O, a famous brand for goofy outdoor toys. Wham-O flew to success with the 
Frisbee (originally named the Pluto Flyer) only to lose focus once the company was purchased and operated as a 
minor division at Mattel. Sold to private investors in 1997, the new management is trying to make business choices 
that once again fit the customer expectations of the brand. 

Dunkin‘ Donuts has recently studied the experience. The company paid its regular customers to frequent 
Starbucks while paying Starbucks customers to dine regularly at Dunkin‘ Donuts. Each population was appalled by 
the experience enjoyed by the other group. According to the Wall Street Journal report, ―Dunkin‘ says it found them 
so polarized that company researchers dubbed them ―tribes‖ — each of whom loathed the very things that made the 
other tribe loyal to their coffee shop. Dunkin‘ fans viewed Starbucks as pretentious and trendy, while Starbucks 

loyalists saw Dunkin‘ as austere and unoriginal.‖7 These two companies have each developed tremendous success by 
creating a very distinct brand identity that serves both to attract its core customer and repel the non-customer. 

Any company that tries to corner a market with a commodity-based product may experience similar results. The 
brand identity must have a strong focus, and the identity being developed must resonate with a strong, particular 
audience. Once this step is taken, there may be opportunities to invent or acquire patented products that meet the 
audience‘s expectations for the brand. Companies such as Wham-O are constantly looking for the ―next‖ Frisbee to 
continue to build the brand‘s recognition, while Dunkin‘ Donuts is trying to increase the size of its consumer base 
without alienating any of its loyal tribesmen. 

The Wham-O example also highlights the difference between selling a trademarked product and developing a 
brand. The successful brand transcends any particular product to communicate attributes about the entire product line 
to the consumer. Thus, Wham-O, as a brand, communicates a family of outdoor toys that are fun, simple, safe and 
family oriented. Consumers can predict the attributes of a Wham-O product, even if they have not used it before, 
because they expect the quality and performance typical of the brand. If a company sells a number of products that 
have no relationship to each other, then its brand will have less impact on consumers and do less to help it sell 

                                                 
7 Janet Adamy, Dunkin’ Donuts Tries to Go Upscale, But Not Too Far, W. ST. J. Apr. 8, 2006, at A1.  
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products. Put another way, the company that respects its own brand will be more selective in what it chooses to sell in 
order to maintain the trust of the public. The trademark or product name for an individual item does not have this 
reach. 

For companies based on brand marketing, there is little extension from trademark philosophy to use of copyright 
for exclusivity. Strong brands that sell commodity products typically have few copyrighted works to set them apart. 
Starbucks‘ recent launch of music CDs is an exception to this general rule. As an exclusive retailer of certain musical 
works, Starbucks is extending its brand, usually associated with coffee, into music merchandise by promising 
customers a high quality musical experience with their favorite stars and the occasional new artist. 

Unlike copyright, opportunities to connect with publicity rights are much higher. Since brand-based businesses 
are narrow in focus, the right spokesperson may provide a great opportunity for both that spokesperson and the 
company to connect with the consumers. For a company like Wham-O, good spokespersons might be the reigning 
Freestyle Frisbee champions, and Starbucks would benefit from publicity from stars who swear by their coffee. 
Dunkin‘ Donuts would prefer NASCAR drivers or someone who better personifies the austere or homespun nature 
of the stores. 

4. The publicity rights industry. 

Publicity-based business is the least predictable of any industry. Generally, a spokesperson should have some 
relationship to the product. The spokesperson should be currently or recently famous for attributes respected by the 
public, and the public should want to associate with the lifestyle of the spokesperson, and through the spokesperson, 
adopt the lifestyle incorporating the product. Why George Foreman‘s sales pitch resonated with the public in a 
manner that transformed a simple, counter-top grill system into a cultural phenomenon, no one can know. His 
appearances were no longer newsworthy and his personal achievements were not held in terribly high regard. He is 
eminently likeable, but so are millions of others. His success stands out as the exception to most rules of product 
representation. So much for general wisdom. 

Famous people are unique, which is another way of saying they have exclusivity. The reach of fame varies from 
back-ups on professional sports teams to spokesperson superstars, like Michael Jordan and Tiger Woods. Stars who 
appear on Letterman and Leno have market power, as do local weathermen because they appear regularly on the 
televisions in people‘s homes.  

Fame may propel the sales of a product, such as the Nike Air Jordans. Martha Stewart has created an industry of 
products bearing her name and approval, an affinity so strong it has survived her criminal conviction. On the other 
hand, the product and the spokesperson may be unrelated. Pepsi rode Michael Jackson‘s star power to level the soft 
drink marketplace with Coke. Indeed, some suggest that the New Coke debacle was caused because Coca-Cola 
thought that Pepsi‘s increased market share was due to taste rather than the impact of Jackson‘s participation in Pepsi 
advertising.  

Fame can most easily be transferred into brands and trademarks. Nicknames, slogans and related titles can easily 
become trademarks that can eventually gain independence from the famous person who launched them.  

Fame is not directly related to patents or copyrights. But like trademark-based businesses, the companies which 
support themselves using famous spokespersons can evolve by acquiring either copyrighted or patented works. The 
market and lifestyle associated with the spokesman can be used to identify patented products, entertainment content, 
or other goods and services to extend the marketplace supported by the famous person. For example, Oprah Winfrey 
has leveraged her fame to support publishing and the sale of books. Though she does not derive income from the 
books she promotes, her television appearances are perhaps the strongest literary endorsements available today. She 
could easily extend her brand by acquiring a back catalog of book titles that every one of her audience members 
should own and read. The ―Oprah Library‖ or Oprah Book of the Month Club could be huge hits and extend her 
brand into book publishing.  … 

Chapter 4. Beyond Exclusivity – the Need for Relevance … 

C. The Opportunity for Relevance – Creating Innovation and Relieving 
Stressors. 

1. Finding uniqueness through innovation. 

The tools of intellectual property provide a series of techniques to protect the entrepreneur‘s innovation. Through 
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the lens of patent and trade secret protection, entrepreneurs often look to methods of creating uniqueness – 
technological innovation, invention and discovery. Certainly invention and discovery add great value, but they are 
often costly in terms of both time and expense. Publicity rights provide the easiest road to exclusivity by connecting 
the pre-existing fame of the celebrity to any product or service endorsed by that celebrity. For the celebrity 
entrepreneur, this relationship is self-evident. For other entrepreneurs, it can be achieved through a contractual 
relationship between the celebrity and the enterprise. Copyright and trademark can provide more indirect methods of 
developing uniqueness by focusing on the message associated with the product or service rather than directly on that 
product or service. 

The five intellectual property systems provide different methods of protecting the uniqueness of a new product or 
service, but they only hint at the factors which foster the uniqueness. Instead, the best innovation is triggered by a 
perceived need. In computer software and hardware, this metaphor is often described as the ―killer app,‖ the 
computer application that is so important that it will trigger a new round of consumer hardware upgrades. In the early 
days of computing, no one anticipated that the spreadsheet programs were the killer apps that would drive thousands 
of companies to invest in so-called personal computers. Other killer app opportunities were identified well before they 
were realized. When Professor Paul Goldstein wrote of the Internet‘s potential Celestial Jukebox, he anticipated both 
the music swapping phenomenon of Napster and the universal adoration of the personal MP3 player captured by the 

iPod five years before their arrival.8 

Innovation, as suggested by the killer app phenomenon, is not identifying something new, but taking something 
that is useful, but which has not been practical in the past, and making it widely available to the public. In some cases 
the impractical is made practical through engineering or technical breakthroughs. In other cases, the technology or 
science for innovation has been available for years or decades, but the market had not yet matured to make use of the 
innovation. For example, the computer mouse predated Windows by many years, but text-based computers had no 
need for the mouse, so it was not used by IBM. Once the opportunity was combined with the tools to meet that 
opportunity, success was achieved. Often, this is not genius; it is good timing or great understanding of the needs of 
the marketplace. 

2. The seven sources of innovation. 

Management legend Peter Drucker identified seven key sources upon which to build the innovative company. 
Four of these he identified as internal to the company and three as external, belonging to broader societal changes. He 
identified the societal changes as: 

 Demographic (population changes); 

 Changes in perception, mood, and meaning; 

 New knowledge, both scientific and nonscientific.9 

Drucker identified the internal sources as: 

 The unexpected – the unexpected success, the unexpected failures, the unexpected outside event; 

 The incongruity – between reality as it actually is and reality as it is assumed to be or as it 
“ought to be”; 

 Innovation based on process need; 

 Changes in industry structure or market structure that catch everyone unawares.10 

For a start-up entrepreneur, all seven changes are external to the new company, but the ―internal‖ changes are 
those happening with particular competitors or sectors. The external changes, in contrast, are not tied directly to any 
industry or sector. 

Each of these sources of innovation is a stressor on the status quo. In fact, the list is not confined to these 
categories. Anything that creates significant stress on the status quo will create a demand to relieve the tension within 
the current system, and a new system which relieves the tension will eventually replace the old. 

                                                 
8 PAUL GOLDSTEIN, COPYRIGHT‘S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL JUKEBOX (1994). 
9 DRUCKER, supra  Ch. 1 note 2, at 35. 
10 Id.  
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Almost all of Drucker‘s seven stressors are self explanatory, but none are simple to use. Among the societal 
trends, a change in perception is the stressor social relevance. As new products, services, fashions and trends become 
popular, they create tremendous stress on the previously popular trends. Manufacturers must retool, quickly 
expanding capacity to deliver new products and services while reducing output in their efforts that support the fading 
markets. 

What Drucker refers to as new knowledge is detailed in the chapters on patents and trade secrets. Drucker 
suggested that new knowledge is overrated as a source of innovation, but he underestimates the power of new 
knowledge to beget innovation. Patents and trade secrets may be more difficult to predict than demographic trends, 
but each new patent brings with it the potential for innovative transformation. 

Demographic change provides the best example of societal change. When Drucker first wrote Innovation and 
Entrepreneurship in 1985, the demographics focused on the baby-boom generation dominating the work force and the 
―baby-bust‖ population creating significant excess capacity in public schools and universities. Today, headlines focus 
on the ―boomers‖ hitting retirement age (with the appellation ‗baby‘ quietly deleted) while the upcoming generations 
have been parsed into generation X, generation Y, and millennials.  

Press reports on these generations are far from complete. In addition to the children, grandchildren and great-
grandchildren of the World War II veterans, there are many immigrant communities who have come into the United 
States during the last half century. These communities are not evenly distributed, have different educational 
experiences (some better, some worse) than their suburban counterparts, have different purchasing patterns and 
different stressors. In addition, the urban, suburban and rural populations have had significant population shifts. 
Americans move from location to location more fluidly than populations anywhere else in the world. This creates 
stressors on housing markets, house design, communications, relocations and many other needs of people shifting 
locations. Even their reasons for moving vary: better jobs, better environment, better community or some other 
opportunity. 

Just as demographics are complex and constantly creating many smaller stressors – and so many opportunities for 
innovation – the other six identified stressors create similar complexities and opportunities. 

3. The opportunity not to accept: “We have always done it that way.” 

If necessity is the mother of innovation, then stressors may be the elusive father. The defense to inefficiency is 
often the insurmountable barricade, ―we have always done it that way.‖ Drucker describes this as the ―incongruity,‖ 
the gap between how something actually works and how we describe it as working. If we have lived with these 
incongruities for any length of time, human nature allows us to shrug off these incongruities and rationalize their 
inevitability. As a result, old stressors require entrepreneurs to step out of the system in order to analyze it. More 
importantly, the entrepreneur has an opportunity to anticipate the stressors caused by new innovation and solve those 
problems before we have learned to live with them. 

Older ongoing, systemic stressors are everywhere. For example, anyone who has worked in a large organization 
knows that job descriptions are written solely in the abstract. The jobs actually done are based on the strengths and 
weaknesses of the personnel. Good managers invariably gain responsibilities for tasks that have little to do with their 
job titles or reporting structures, while weak managers are cocooned like cysts with other staff bearing the 
responsibilities for accomplishing what those individuals fail to do. Job performance is often measured by change 
from year to year, rather than in terms of importance to the organizational goals, so the best managers go undervalued 
while the organizations reward the weak managers for even the most meager improvement. This phenomenon is not 
corporate incompetence. Rather, it is a natural consequence of our need to interpret the world around us as rational 
and for each individual to reduce his stress in the world. Without this ability to rationalize and accept the flaws and 
stresses in the workplace, our frustration would overtake our problem solving. Often, the only time significant staff 
evaluation takes place is when new management arrives. Whether through merger or reorganization, there is a brief 
window in which all staff are reevaluated. The downside of this external review is that it is often conducted at a time 
of significant upheaval to everything else in the organization and often carried out with far less knowledge than would 
have been available to the outgoing management.  

Drucker describes the change wrought by O.M. Scott & Co., when it introduced the fertilizer spreader into the 

business of lawn and garden fertilizers and pesticides.11 Previously, fertilizer users struggled to evenly distribute 

                                                 
11 Id. at 67. 
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fertilizer on their lawns. Only through time-consuming and potentially damaging trial and error could a person learn 
the precise concentration of the product. Scotts Miracle-Gro solved this problem, becoming the world leader in the 
industry, by introducing the automated spreader and eliminating the consumer concerns for the use of fertilizer. While 
the company may suggest that its chemical compositions are different from others, the more striking improvement is 
the continued emphasis on removing the mixing and measurement challenges for the consumer. It has taken the 
spreader lesson to every aspect of its product usage model. 

Similarly, Target has received tremendous accolades for recognizing the historic limitations of the pill bottle. By 
changing the shape of the bottle, Target has allowed the space for labeling medications to be dramatically increased. 
Better labeling leads to fewer mistakes in medication and dosage – very real medical concerns. But the medicine bottle 
problem is not a recent one. Almost everyone accepted the limitations in the pill bottles without challenging the way 
most prescription drugs were distributed. Society was used to the shape and size of the bottles. After looking at a 
longstanding systemic problem, Target took the step to make an improvement to the product and the market has 
rewarded it for the effort.  

Even in the case of historic, systemic stressors, the entrepreneur who can step outside the system and identify 
incongruities or ―work-arounds‖ that have been designed to accommodate the systematic flaw rather than solve the 
underlying problem, has the opportunity to develop a new product or method to address consumer needs related to 
the system. The key to innovation is to see that which is so obvious it has become invisible.  

4. The opportunity from the stressors on stressors. 

An even greater entrepreneurial opportunity lies with identifying the stressors caused by new innovation. Every 
change brings with it another set of problems. The Internet has increased the speed of communication, brought 
library resources into every home and put the individual into the center of content selection – and even creation. On 
the other hand, the Internet has changed the role of public and academic libraries, it has created a need to authenticate 
and select written authorities from an overwhelming amount of information and it has created such a demand that 
consumers find home access to be insufficient, requiring the Internet to be available on devices carried in their 
pockets. 

When the Internet was first popularized, AOL, Yahoo.com, Go.com and others focused on providing library-like 
organizational hierarchies to the Internet known as portals. With words rather than numbers, Yahoo led the way in 
creating a Dewey Decimal System-like syntax to the Internet. Traditional media companies attempted to build portals 
to deliver their content and control what other content was available to the public on the Internet in the same manner 
that they programmed television and radio schedules before. Unlike the television and radio, the Internet was not 
limited to a single channel or to programming time constraints. Search engines like Alta Vista and Ask Jeeves 
provided an alternative to the traditional structures that were not anticipated by traditional media companies.  

But there were problems. The portal system was failing because traditional media companies failed to change 
content access from a delivery model to a consumer driven, on-demand model, and the way in which the first search 
engines organized Internet content was a bit raw. These stressors created the opportunity for Google to dominate the 
search landscape by addressing the first generation problems and solving the stressors created by the search engines. 
Google‘s innovation in search was made to answer the inherent limitation of the portal approach to accessing Internet 
content. 

 The search engines were born of the desire to funnel from the vast body of information on the Internet that 
which a searcher is seeking – the truly relevant information. The first generation search engines based their 
interpretation of relevance solely on the relationship between the search words and the frequency of matching content 
on the target sites. Therefore, by simply dumping search terms into a website‘s content, website owners could 
drastically improve their rankings. This was roughly analogous to basing search priority on the size of the ads in the 
Yellow Pages. Despite their shortcomings in terms of actual relevance, these search engines created the basic 
infrastructure that has allowed Google to lead the market in changing this structure, thereby undermining the portals 
and becoming a much more useful, and an overwhelmingly popular, search engine with an expanded array of web-
based tools. 

 Search engines like Google currently use complex search algorithms when they crawl web pages looking for the 
websites that will best connect searchers with the most relevant content. The specifics of an algorithm change 
frequently, both to fine tune the ability to deliver relevant returns and to try to stay a step ahead of the website owners 
and consultants who try to ―trick‖ the engines into ranking their sites artificially high. One factor in the way Google 
and other search engines rank sites is link popularity – how many incoming resource links a site has. Google looks at 
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the volume of links to page as well as the quality of the page that provides the link. Links from pages that themselves 
have many relevant incoming links help to make the pages to which they link more likely to rank higher. If a website 
wants better Google rankings, it must make its content more valuable to more users and eliminate barriers to linking 
to that content. By aligning its criteria to the criteria of the consumers, Google solved the stressors caused by the new 
innovation of search engines and dominated the market for relevance.  

This process suggests, in turn, that the next generation of search engines will more carefully incorporate user data 
to prioritize within each search. By tracking the use made on a particular machine or user, an algorithm can 
incorporate the behavior pattern of the user as well as the relevance of the information based on its content or its web 
popularity. A user who typically shops online will find shopping sites more highly ranked than someone who regularly 
links only to academic websites. Already versions of this selectivity are being built into search parameters that a user 
can select, but the need to make searches highly relevant to the user will inevitably lead to greater personal 
differentiation for each search.  

5. The opportunity to see the future. 

Google‘s success stems, in large part, from its founder‘s drive to innovate to the horizon – a Japanese phrase for 
far-reaching development goals. The innovation model of entrepreneurship assumes that the enterprise‘s goal is to 
solve preexisting problems of process or output. An even greater opportunity exists, however, to focus on long-term, 
systemic problems and system failures. By developing plans to overcome those challenges, the entrepreneur innovates 
to the horizon and increases the distance between his company and that of the competitors. 

Most market innovations focus on the stressors that are immediate impediments to process or customer 
satisfaction. For established companies, a great deal of attention is required to make incremental improvements to 
products that will create both improved quality and a consumer perception of product freshness. Start-ups have no 
legacy in the marketplace, so their products and services are typically compared to the established companies, but 
within a few months or years, they also have their own history and incremental comparisons. 

A recent study in the Journal of Marketing provides empirical data suggesting that market focus actually reduces 

market innovation, particularly transformative innovation.12 The implications of this study reinforce the need for the 
entrepreneurs, as well as all other business leaders, to look beyond the short-term innovation when developing 
corporate strategies. The ability to take this long-view approach is necessarily difficult, but Drucker‘s list of stressors 
can readily be applied to the twenty-year horizon as well as the five-year strategic plan. 

It is quite uncommon for start-ups to have a twenty-year scenario developed for their company. The level of 
speculation for the new enterprise hardly makes the exercise worthwhile. A snapshot of the marketplace developed 
for a five, ten and twenty year analysis, however, may provide some valuable insights regarding the paths to follow and 
the paths to avoid. Such a snapshot should take the following into account: 

 Changes to the particular product, service and industry. The starting point for the long-view analysis 
should be focused on the history and trajectory of the enterprise‘s own products and services. But a 
twenty-year growth plan should be based on a twenty or thirty year historical analysis rather than a 
snapshot of last year‘s competitors or even a five year comparison. This retrospective analysis can then be 
used as a benchmark to track and compare the other factors listed below. 

 The demographic trends of population size, movement and ethnic mix. Expanded immigration (both 
legal and illegal) are changing markets and culture throughout the U.S. 

 The international changes in world stability and trade changes. While the past twenty years have seen the 
fall of the Berlin wall and China‘s entry into the WTO, historical trend lines suggest both increased 
international trade and an inevitable balancing of world superpower domination by a single county. 
Presently, the East-West world dichotomy is being replaced with one of two possible new models: the 
Muslim-Christian dichotomy or the American-European-Asian balance. Both scenarios share some 
common business implications, but vary greatly in many regards. 

 Technological trends continue to impact all sectors. Gordon Moore‘s law regarding the doubling of 
computer chip transistors every two years has held since 1965 despite many scientific articles describing 

                                                 
12 Kevin Zheng Zhou, Chi Kin (Bennett) Yim & David K. Tse, The Effects of Strategic Orientations on Technology- and Market-Based 
Breakthrough Innovations, J. MKTG., Spring 2005, at 42. 
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the physical limitations of this continued innovation.13 Regardless of the sustainability of this particular 
aspect of innovation, the broader trend of technological progress is likely to continue. 

 Economic cycles. The U.S. economy runs through recessions and financial cycles that overlap the twenty-
year approach. Universities must plan for downturns in enrollment, and companies must plan for 
downturns in the economy. If they fail to include these changes in their planning, they will lack the 
flexibility required to respond to the inevitable changes. 

 Changes in relevance. Products and services come and go. Fashions change. The inevitable life cycle of 
products, services and social phenomena should be taken into account. The broader view that includes 
addressing the underlying consumer need, rather than its current mode of satisfaction, will be valuable 
here. 

 Government philosophy and regulatory environment. The regulatory environment for products, services, 
antitrust enforcement and funding also follow a rough cycle based on the electorate, which inevitably 
decides when the leadership by one party or philosophy has run its course. Barring assassination or 
criminal activity, this cycle appears to run longer than economic cycles, so the precise timing has a longer 
arc. Good planning should take into account the potential for the regulatory environment to change, 
even if predictions regarding the timing of this change will be highly speculative. 

While such a detailed analysis will be difficult, it should provide invaluable information as well as a paradigm for 
future growth. An outgrowth of twenty-year planning process will be a set of particularized assumptions that can 
serve to inform the philosophy of the company. By developing the philosophy out of the twenty-year strategy, the 
true core assumptions can be articulated. These, in turn, will guide the five-year strategic plan and the annual 
assessment measures for the growth of the company. By using this approach, the enterprise can innovate both at and 
beyond the minor changes essential to next year‘s product line, anticipating the short-term needs as incremental steps 
to the longer-term goals. 

6. The need for qualitative, quantitative, and comparative analysis. 

Many new companies or innovations are born from the frustration caused by the work-arounds and inefficiencies 
of the current product or system, so that the innovator cuts the Gordian knot. The innovator, in effect, frees the 
process or system from its historical constraints, or ―the way it has always been done.‖ Often, this is a form of 
research based on the person‘s longstanding personal knowledge. While this personal knowledge research often works 
well, an entrepreneur needs more than his own good idea or personal insight. The entrepreneur critically needs 
qualitative, quantitative and comparative research. 

Qualitative research should be the first step in any entrepreneurship market analysis. Entrepreneurs should listen 
closely to what the people on the street know about the problems and opportunities related to the new idea. 
Conversations with consumers, retailers, shelf stockers, equipment operators and everyone who is involved at the 
hands-on level of the product or service are invaluable. Conversations with senior staff and management may help as 
well, but the need for innovation is often recognized much further down the corporate ladder. At universities, 
students and secretaries are aware of the problems in the system far earlier than deans or presidents. Auditors ask the 
support staff more questions than the senior management. This is not because senior management is immune from 
the problems – far from it. Instead, the support staff has access to sufficient details to make qualitative interpretations 
of the system patterns.  

Qualitative analysis is holistic, impressionistic and untidy. It may not be subject to rigorous empirical proof. But 
the comments and reactions of the people involved are often the most important. In his bestseller, Blink, Malcolm 

Gladwell identifies another important aspect to qualitative analysis.14 While people may be extremely good and highly 
accurate in forming quick impressions, they generally cannot accurately explain their decision making. As a result, it is 
more important to rely on the impressions provided by these qualitative interviews than to rely on the explanations 
people provide to explain their impressions. If a person‘s initial response to ―why did you think that?‖ is ―I‘m not 
sure,‖ accept that answer. Any explanation thereafter is likely to have been made up and could be misleading. The 
inability to analyze one‘s impressions does not undermine the credibility of the impression. Gladwell‘s collection of 
research highlights that the accuracy of impressions is largely unrelated to the self-analysis of those impressions.  

                                                 
13 Intel, Moore‘s Law, http://www.intel.com/technology/mooreslaw/index.htm. 
14 Malcom Gladwell, BLINK: THE POWER OF THINKING WITHOUT THINKING (2002). 
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Quantitative analysis should be used to reinforce and critique the qualitative analysis. Theories should be tested 
systematically and outcomes should be challenged. For start-up companies, quantitative research may be expensive, 
but can be built into the business plan and funding strategy. Quantitative data is often available from the government 
and public and private universities. The available data should be incorporated into the analysis of the company. A 
start-up company does not have to conduct demographic studies before it launches its products, but it should use the 
federal census data to identify stressors that will support or undermine the launch of its product or service. Also, like 
all good research, the entrepreneur should invest significant time and effort to prove himself wrong. Most research is 
beneficial because it keeps manufacturers off the wrong paths. Like the parable of the old man in the woods, his 
advice may not be enough to find the path out of the forest, but his experience (if not his wisdom) will tell the 
explorer which paths do not lead out. 

Comparative research is a crucial step, but one that is often overlooked. Comparative research is the process of 
reviewing the successes of other companies in other fields to see if their innovation is adaptable to the entrepreneur‘s 
area of expertise or focus. For example, how does the suggestion from both Scotts‘ fertilizer spreader and Target‘s 
medicine packaging suggest new business opportunities? The most significant lesson is, if a company can maintain the 
product‘s quality, while simplifying the use, a premium price can be charged. 

An example of this struggle can be seen in the field of home coffee brewing. Instant coffee is simple, quick and 
mess-free. Nothing can make coffee preparation simpler. Unfortunately, instant coffee does not taste like fresh 
ground coffee, nor does it create the gourmet experience of brewing coffee – the social relevance of selecting the 
beans and the sensory experience of the aroma. Improvements to taste may come with improved processes but will 
demand extremely expensive food science chemistry. Improvements in taste will still not associate gourmet coffee 
with the gourmet experience, despite commercials touting this relationship. 

Some manufacturers have struggled to increase the ease of use for premium coffee products as a way to capture 
part of this market. Teabag-like coffee bags have not taken off, nor has the one-cup concentrate market for coffee 
brewers. In both cases, the benefits of grinding one‘s own coffee are lost in favor of convenience. Instead, the sector 
growth continues to be coffee houses like Starbucks and its regional competitors. The ―problem‖ with home grinding 
is the time it takes and the mess, but according to consumer-coffee history, any solution that removes the gourmet 
experience of selecting one‘s own premium coffee beans will fail. 

 To achieve the next step in premium home brewing, the entrepreneur must talk with coffee drinkers and home 
grinding customers to identify the problems or stressors to be solved. From there, the comparisons to other industries 
can be used to simplify the consumer‘s process without eliminating the benefits of that process. Careful quantitative 
analysis should be used to develop the potential for the market, the growth or saturation of the field and a better 
understanding of the price-points at which solutions will be accepted by the marketplace. The successful entrepreneur 
will apply these three processes to the home brewing stressors in order to launch the next generation coffee system.  

D. In Conclusion – Exclusivity Revisited. 

The punch lines to two classic jokes sum up this chapter perfectly: 

- What are the three most important lessons in real estate? Location, location, location. 

- How do you get to Carnegie Hall? Practice, practice, practice.  

The answer to each of these jokes provides an insight to the Own It method. Real estate locations are inherently 
exclusive. Each property has its one location that no one else can inhabit – it is perfectly exclusive. A good location is 
relevant to the marketplace. The better the location, the more relevant. Trends change neighborhoods, however, so 
demographics and public perception can transform old neighborhoods into hot neighborhoods or turn fashionable 
addresses into ghost towns. Social relevance is critical. The combination of exclusivity and relevance make ―location, 
location, location‖ the answer to all three real estate lessons. None of the other concerns matter – at least not as much 
as exclusivity and relevance. 

Similarly, the way to Carnegie Hall is through exclusivity and relevance achieved through artistic excellence. The 
pinnacle of artistic achievement is quite exclusive. The success of performing at world class venues requires the artist 
to be uniquely talented and the audience willing to pay great sums of money for the opportunity to be entertained. 
Again, the combination of exclusivity and relevance is what raises the ticket price for the important artistic events and 
must-see games. Through practice, the musician can make herself uniquely relevant to the audience.  

Like the great performing artist, the business person can use these lessons of exclusivity and relevance to 
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transform struggling business ventures into the Fortune 500 companies of tomorrow. Stressors provide a path 
towards tomorrow‘s innovation, relevance demarks the width of the path and exclusivity allows the entrepreneur to 
set his own course and direction on that path. 

Identifying the stressors that trigger demand for innovation provides the first step in the entrepreneurship 
process. The second step is to identify unique solutions to meet the needs of those stressors. If the solution is easily 
replicable by anyone in the industry, the innovator will gain little over the competition and established competitors 
can leverage their existing strengths to overtake the start-up company. Only by creating a unique solution will the 
entrepreneur lead his business toward success. 

Developing a unique solution is necessary for success, but insufficient. The solution must be highly relevant to the 
consumers. If the consumers do not recognize the value, the solution will not be adopted – even if it provides an 
overall improvement. The solution must be relevant to the decision maker. 

Finally, the relevant, unique solution to the stressor will provide success for the entrepreneur only if the 
entrepreneur can protect it from being copied and commoditized. Only through the use of patents, trade secrets, 
trademarks, copyright, publicity rights and careful contractual agreements can the entrepreneur ensure the ownership 
necessary to launch a successful business. Taken together, however, this process of moving from innovation to 
exclusivity will provide start-up businesses the best possible opportunity for success. Other factors such as timing, 
funding and personality might impact the success or failure of the business, but the Own It method of moving from 
innovation to exclusivity is an essential ingredient without which success is not possible. 

 

The Own It method: The key to “owning it.” 

 A start-up business can only compete if it addresses an unmet need caused by changes to 
demographics, attitudes, the state of knowledge, or to internal system flaws such as 
incongruities, unexpected outcomes, flawed processes, or other innovation. 

 A start-up business must address the unmet need with a unique beneficial solution to the stress 
on the existing marketplace. 

 To protect that unique aspect of the business, the company must make use of the intellectual 
property rules outlined in this book: patent, copyright, trademark, contract law, trade secrets and 
publicity rights. 

 The company must use the exclusive rights to create objective and subjective relevance in the 
company’s products or services in a market large enough to sustain profitability.  

 The company can use marketing and branding to highlight the objective benefits and enhance 
the subjective relevance of the product. 

These steps are the prerequisites to building a successful start-up enterprise. Without completing 
these steps, no new company has the ability to grow beyond the individual efforts of the company’s founder. 
With exclusivity and relevance, a company started in a garage or basement can grow into a company like 
Apple Computers, Walt Disney Co., or Newman’s Own. 

 
… 

Chapter 6.  Application of Start-Up Financing to Intellectual Property … 

C. Integrating Goals, Value, Exclusivity and Relevance – Achieving the 
Own It Value Proposition. 

The successful new business integrates the four central aspects of the Own it proposition - goals, value, 
exclusivity and relevance - into a single business plan. The business must achieve the personal goals of the 
entrepreneur, the necessary returns for the financier and the demands of the customers. These are the goals, value and 
relevance, respectively. To sustain success, the entrepreneur must exclusively own an aspect of the business that 
protects it from allowing better-situated competitors to undercut the entrepreneur and steal the idea and market out 
from under the start-up. Exclusivity protects the entrepreneur and financier from becoming a commodity.  



20 

The integration of goals, value, exclusivity and relevance creates a planning matrix that will help the entrepreneur 
articulate the purpose for the business, raise funds, organize the business plan and operate the company successfully. 
By addressing each of these four questions, the entrepreneur can plan much more effectively. The relationship 
between the investor and entrepreneur is shown in this graph.  

 

The chart reflects the interrelationship between the four planning factors. The entrepreneur must balance the 
goals for the business against the needs of the financier and the expectations of the market. If the business calls for a 
great deal of capital investment, then the resulting income stream must be sufficiently large to generate the needed 
return for the investor. That, in turn, requires that the potential market be large enough, the product or service 
relevant enough and the methodology exclusive enough to protect the investment. 

IPO and Lifestyle: If the business has high relevance and high exclusivity, then a large return on investment 
would dictate a large investment. A patentable automobile efficiency device that would increase the gas mileage on 
vehicles by 25% could be worth $100-250 per vehicle sold (based on gas savings and pricing effects). The 2006 

automotive market has the potential for 18 million new vehicles.15 That suggests a potential $1.8 – 4.5 billion revenue 
for this device if it were added to every vehicle. The adoption rate would be based on the price and value the 
manufacturers would put on the additional efficiency. Such a device would be highly attractive to investors and likely 
to generate great interest from the automotive industry.  

At a 5% increase in fuel efficiency, the value and relevance of the device would be much lower. The return on 
investment would still result in a successful business, but more likely over a much longer period of time. The 
relevance would change the adoption rate by consumers, slowing the period in time before break-even. At some 
point, the return would attract only investors willing to accept a much slower return on their investment. 

Hobby Business: A clever toy that can be copyrighted and sell 10,000 units at a net profit of $5.00 will generate 
$50,000 in profit. If the investment can be made to operate this hobby for $5,000-$10,000 dollars, then this is a nice 
hobby business. If the investment required is much greater, however, the risk of loss will outweigh the investment. In 
most cases, such an example would fall into the category of ―hobby business‖ – quick, with a low cost and modest 
return. If this same result would take three years rather than one to achieve, then it has a low rate of return and is 
unlikely to be a successful business.  

In sum, the chart reflects the interrelationship between the key predictors in the start-up planning process. By 
balancing exclusivity, relevance, value and the entrepreneur‘s goals, the nature of the business can be better 
understood and the business better aligned with all the parties‘ interests.   

                                                 
15 U.S. Department of Commerce, U.S. Automotive Parts Industry Annual Assessment, 8 (2006), 
http://www.ita.doc.gov/td/auto/domestic/2006Parts.pdf. 
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