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On September 2, 2011, Administrative Law Judge Arthur Amchan made the first ALJ ruling 

regarding the role of Facebook when employees are terminated as a result of postings. In Ortiz v. 

Hispanics United Of Buffalo, Inc.,
1
 five employees were terminated for conducting a 

conversation on Facebook regarding a complaint being brought by a part-time worker at the 

nonprofit organization. 

Judge Amchan found the five employees were unlawfully discharged for their Facebook 

conversation, which she found to be protected concerted activity within the meaning of Section 7 

of the National Labor Relations Act (“NLRA” or “Act”).
2
 The conversation met the test as 

protected concerted activity because the posts were related to the terms and conditions of 

employment. 

Section 7 of the NLRA
3
 provides that  

employees shall have the right to self-organization, to form, join, or assist 

labor organizations, to bargain collectively through representatives of their own 

choosing, and to engage in other concerted activities for the purpose of collective 

bargaining or other mutual aid or protection ....
4
 

The conversation which took place on Facebook is deemed to fall within the “mutual aid or 

protection” aspect of the Act. In this case, Mariana Cole-Rivera, one of the individuals fired had 

not only communicated with her fellow employees, but she had also scheduled a meeting with 

her supervisor. The dispute had arisen because another employee, Lydia Cruz-Moore, announced 

via a text message to Cole-Rivera that she was going to bring a complaint against the various 

employees for shirking their duties. On Saturday, from her home, Cole-Rivera posted a message 

in response: “Lydia Cruz, a coworker feels that we don’t help our clients enough at HUB I about 

had it! My fellow coworkers how do u feel?” (sic)
5
  

The employer found the Facebook discussion hostile to Cruz-Moore. Based on this, the 

employer fired the five employees pursuant to the organization’s zero tolerance policy regarding 

harassment. The court, however, did not find the statements constituted harassment, nor did they 

qualify as the type of sexual harassment or other harassment based on any protected class or 
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category – those of “race, color, sex, religion, national origin, age, disability, veteran status or 

other prohibited basis” that were subject to the organization’s zero tolerance policy.
6
  

Under Atlantic Steel Co.,
7
 an employee can lose protection of the NLRA if the actions are 

sufficiently inappropriate. While statements that constituted harassment would lose the 

employee’s protection under Section 7, the court found this not to be the case. 

The Atlantic Steel factors are: (1) the place of the discussion; (2) the subject 

matter of the discussion; (3) the nature of the employee's outburst; and (4) 

whether the outburst was, in any way, provoked by an employer's unfair labor 

practice. Applying these factors, there is no basis for denying any of the five 

discriminatees the protection of the Act. 

As to factor 1, the "discussion," the Facebook posts were not made at work 

and not made during working hours. As to 2) the subject matter, the Facebook 

posts were related to a coworker’s criticisms of employee job performance, a 

matter the discriminatees had a protected right to discuss. As to factor 3) there 

were no "outbursts." Indeed, several of the discriminates did not even mention 

Cruz-Moore; none criticized HUB. Regarding Atlantic Steel factor 4, while the 

Facebook comments were not provoked by the employer, this factor is irrelevant 

to the instant case.
8
 

Judge Amchan’s decision found the conversation was focused on working conditions and 

directed to fellow employees. The access to the posts by non-employees was not relevant to the 

purpose of the posts, according to the decision.  

Previous case law has uniformly upheld the protection for concerted activities – which are 

those activities “engaged in with or on the authority of other employees, and not solely by and on 

behalf of the employee himself.”
9
 The court, however, recognizes the steps to involve fellow 

employees constitutes concerted activities, including “circumstances where individual employees 

seek to initiate or to induce or to prepare for group action” and where individual employees bring 

“truly group complaints” to management’s attention.
10

  “[T]he activities of a single employee in 

enlisting the support of fellow employees in mutual aid and protection is as much concerted 

activity as is ordinary group activity.”
11

 

In finding that the Facebook post was protected under Section 7, the decision solidifies the 

position taken by the NLRB over the past year that communications conducted on Facebook 

among employees can be protected conduct. In August, Acting General Counsel Lafe Solomon 

issued a report summarizing nine decisions that addressed this question of protected concerted 

activity.
12

 The decisions split with four finding protected concerted activities of the Facebook 

user while five decision found no such protections. 

To illustrate a situation where no protected, concerted action was found, a bartender posted to 

Facebook a complaint about the employer’s tips policy. The bartender posted a complaint to his 
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Facebook page but did not solicit the comments from other employees. His post, therefore, did 

not constitute any concerted activity. In addition, his post did not limit itself to the job situation. 

Instead, he “also called the Employer’s customers “rednecks” and stated that he hoped they 

choked on glass as they drove home drunk.”
13

 Since there was no concerted activity, the 

employer was free to discipline the bartender for his offensive comments. 

Similarly, a newspaper reporter using Twitter was subject to termination for failing to limit 

his work-related Twitter account to appropriate topics for his coverage. Instead, he included 

criticism of his own paper’s editorial practices, the practices of a local television station and 

stories he was not covering involving murder and sexual misconduct. 

The NLRB found no Section 7 violation in the paper’s discipline. 

His conduct was not protected and concerted: it did not relate to the terms and 

conditions of his employment or seek to involve other employees in issues related 

to employment. Ignoring his Employer’s warning, he continued to post 

inappropriate tweets while covering his beat. He was discharged for this 

misconduct, which did not involve protected activity.
14

 

Even when the postings are directly work related, the posting may not be protected, if it 

constitutes individual or personal gripes rather than concerted activity. Here an employee posted 

comments to his Facebook wall “complaining about the “tyranny”
15

 of his supervisor, among 

other things. Other employees commented in response, including a co-worker who posted “hang 

in there.”
16

 

The NLRB determined that the posting reflected merely a personal gripe rather than an 

inducement for the employees to engage in group action. None of the co-workers, the report 

notes, responded to the postings as any call for engagement or activity. 

Together, the General Counsel report and the administrative ruling begin to provide clearer 

guidance on the appropriate response to Facebook posts by employees. Employers must continue 

to be respectful of the right of employees to organize and if they use Facebook or other social 

media to engage in these activities then their postings are protected. 

At the same time, employers may respond to harassment, disparagement, or statements 

harmful to customers or the good will of the enterprise if they reflect personal statements or do 

not involve work related commentary. 
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